Before the -

FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

in the Matter of

Revision of Part 22 and Part 90 of the WT Docket No. 96-18
Commission’s Rules to Facilitate Future
Development of Paging Systems
Implementation of Section 309(j) ’
of the Communications Act --
Competitive Bidding

To: The Commission DOCKET FILE COPY ORIGINAL

PP Docket No. 93-253/
e

PETITION FOR PARTIAL RECONSIDERATION

The law firm of Blooston, Mordkofsky, Jackson & Dickens, on behalf of
its paging clients' and pursuant to Section 1.429 of the Commission’s Rules,
hereby requests partial reconsideration of the interim licensing rules adopted

in the Commission’s First Report and Order ("the Order") in the above-

captioned proceeding.” The Commission should be applauded for establishing
interim licensing rules which permit incumbent carriers to file expansion
applications. However, the interim filing rights should be modified in order to
(1) aliow expansion from recently granted sites, (2) allow 75-mile expansions

in sparsely populated areas, and (3) prevent unwarranted competing applica-

1

The paging clients of Blooston, Mordkofsky, Jackson & Dickens have
participated in earlier phases of this proceeding, under the names "the Paging
Coalition" (for common carrier and exclusive private carrier paging licensees)
and "the Paging Licensees"” (for shared frequency paging carriers). However,
the issues raised herein are for the most part common to all of the paging
carriers represented by the firm.

> WT Docket No. 96-18 and PP Docket No. 93-253, 61 Fed. Reg. 21380
(May 10, 1996).
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tions. Otherwise, the purpose of the rule changes will be seriously
undermined.
L Expansion Rights Should Be Extended To All

Granted Pre-Freeze Applications.

The Commission’s Order, which permits incumbent licensees to file
expansion applications, is a step in the right direction. However, the
Commission has limited the right of incumbent licensees to file such expansion
applications to thb.se sites within a 40-mile radius of co-channel stations which
were licensed to the applicant as of February 8, 1996. This limitation unduly
discriminates against incumbent licensees whose applications were pending as
of February 8, 1996 (many for over a year) but have since been granted. It
is respectfully submitted that incumbent licensees should be permitted to fiie
expansion applications within 40 miles of any site which is ultimately
authorized in response to an application filed prior to the effective date of the
paging freeze (February 8, 1996). This should be the case even if the pending
application is granted after market area licensing rules are adopted.

Applications filed by incumbent licensees prior to the freeze were bona
fide facility proposals and were obviously not submitted to "game" the
system. It is therefore illogical to limit expansion rights to applications granted
before the freeze. The harmful impact of the Commission’s approach is best
demonstrated in the 931 MHz band. Scores of 931 MHz paging applications
have been pending for well over a year. It has only been since the
Commission’s May 15, 1996 Public Notice (Report No. NCS-96-28-A), well

after the freeze was imposed, that any appreciable number of 931 MHz
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applications have been processed to grant. The processing delays associated
with the 931 MHz paging applications have been beyond the control of the
individual applicants, and have been exacerbated by the Commission’s recent
conversion to a new computer license database, and implementation of new
application processing software for 931 MHz filings.

Thus, if two paging competitors (one operating in the VHF band, the
other operating in the 931 MHz band) both submitted applications on May 1,
1995, it is likely tHat the VHF application would have been granted well ahead
of February 8, 1996, while the 931 MHz application would still be pending.
By mere happenstance of processing delays, two competitors who were
equally diligent would suffer drastically different fates: The VHF licensee
would be restricted by the freeze from filing applications for entirely new
areas, but would at least be able to expand 40 miles in every direction from
its existing sites, thereby substantially improving its coverage. The 931 MHz
competitor, unable to expand at all, would thereby find that it is unable to
effectively compete in the marketplace despite its diligence and investment in
the paging system.

Incumbent paging licensees should not be penalized for Commission
delays in the processing of their applications that resulted through no fault of
their own. To do so deprives their public subscribers of urgently needed
service improvements and unfairly discriminates among competing carriers.
The expansions and modifications proposed in those applications which were
still pending as of February 8, 1996, reflect 1995 (and before) demands for

expanded service. Paging carriers must now be able to meet current and
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future customer demands by filing for sites which are within 40 miles of pre-
freeze applications. Therefore, it is urgent that the Commission allow
incumbent licensees to file expansion applications for new sites that are within
a 40-mile radius of any site which was granted pursuant to an appiication filed
prior to February 8, 1996. This would not frustrate or be otherwise
inconsistent with the Commission’s rationale in partially lifting the freeze.
. The Permitted Expansion Area Should Be Increased

To 75 Miles In Sparsely Populated Areas.

in urban and suburban situations, the 40-mile expansion distance chosen
by the Commission may serve as a reasonable accommodation to incumbent
licensees. However, in less populated areas of the country, such as the Plains
States, the Rocky Mountain region, and the Southwest (and especially in rural
areas), this 40-mile limitation is far too restrictive. Often, the next town of
any appreciable size (and therefore the natural area of service expansion) is
more than 40 miles away.

Senator Larry Pressler, Chairman of the Senate Committee on Com-
merce, Science and Transportation, recognized this dilemma in his May 1,
1996 statement on the floor of the Senate (142 Cong. Rec. S4514, copy
attached). In that statement, Senator Pressler urged the Commission to adopt
a 75-mile expansion zone. Seventy-five miles would be a far more appropriate
measure for expansion rights, in sparsely populated areas -- a good example
of which is Senator Pressler's home state of South Dakota. The Commission

should therefore adopt Senator Pressler’s suggestion.
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. Competing Applications Should Be Restricted To
Incumbent Co-channel Licensees.

In light of the Commission’s recent concerns about consumer fraud and
paging application speculation, it is disturbing that the Commission has
decided to allow any person or entity to file a competing application against
incumbent expansion proposals, even if the competing applicant has no current
claim to the frequency. See Order, at para. 26. Unfortunately, this procedure
only invites speculators and competitors to file on top of bona fide expansion
applications, and creates new opportunities for consumer fraud.

The Commission should allow competing applications to be filed only by
other incumbent licensees that have co-channel facilities within 75 miles or
less of the proposed expansion site triggering the filing window. This eligibility
restriction would help to ensure that only legitimate proposals are submitted
during the expansion process. Indeed, the purpose of the filing rights created
by the Order is to allow existing licensees to extend their coverage in response
to customer needs. There is no justification for giving third parties free reign
to file on top of these expansion proposals. On the other hand, co-channel
licensees with contiguous service areas should be allowed to vie for expansion
rights in those areas where their systems meet.

The same statutory authority which allowed the Commission to restrict
interim applications to incumbent expansion filings allows the Commission to
restrict the class of potential competing applicants. See Order, at para. 27,
U.S. v. Storer Broadcasting, 351 U.S. 192 (1956) (Commission can establish

eligibility standards if supported by the record). The record in this proceeding
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clearly demonstrates that incumbent licensees should be given a reasonable
opportunity to respond to marketplace demands for expanded coverage. Order
at para. 9. Non-incumbents will have an opportunity to compete for paging
spectrum by participating in the auctions (if market area licensing is adopted).
As Senator Pressler stated:

Another problem is created by the FCC’'s proposal to allow
anyone to file a competing application against the expansion
proposals of existing carriers. The FCC has defended the freeze
as a mechanism to prevent filing by speculators and application
mills, many of which use the application process to defraud con-
sumers out of their life savings. This is a worthy goal. However,
the new rule contains an ironic twist. |f anyone can file a
competing application against an existing paging carrier’'s expan-
sion, speculation and fraudulent filings will be encouraged. The
application mills that currently are not able to file applications will
now target each and every expansion proposal, because it will be
their only opportunity to practice their unholy trade. This will
allow continued consumer fraud. It also will prevent bona fide
paging companies from expanding their coverage, since any expan-
sion proposal which is filed against will be held in abeyance and
probably dismissed. This result would nullify the good work of the
FCC in modifying the freeze. | strongly suspect it is an unintended
result.

142 Cong. Rec. S4514, May 1, 1996.
Accordingly, the Commission should prevent this unintended resuit, by
basing expansion rights on when a site was proposed, not when it was autho-

rized.
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CONCLUSION
In light of the foregoing, it is respectfully requested that the Commission

modify its interim paging licensing rules in the manner described above.

Respectfully submitted,

arold Mordkofsky
;ohn A. Prendergast
Richard D. Rubino

BLOOSTON, MORDKOFSKY, JACKSON

& DICKENS
2120 L Street, N.W., Suite 300
Washington, D.C. 20037
(202) 659-0830

Filed: June 6, 1996
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response of providing $30 million in
logistical assistance to the West Afri-
can Pescekeeping force. ECOMOG.
Such assistance is Decessary to ksep
BOOMOG actively engaged in the ob-
the-ground Peace Process.

Me. President. ] call upon the various
wariords 1o respect the cease-fire and
to parsue » peacefnl solution. In addi-
tion. it is imporiant to remind the war-
lords that an atvesnpt by any faction to
seize power by force or to undo the
Abujs Accords will receive a strong

While the ultimate resolution of the
crisis remasns the responsibility of the
Liberians, the United States bhas an im-
portant role t play. The United States
is the most influential foreign power in
Liberie. The Uxited States must re-
main coxmzitted to seeking peace in
Liberia. An engaged United States can
help a Liberia that wants peace.

FCC'S PAGING FREEZE

Mr. PRESSLER. M:. President, on
February 8 1996. the Federal Commu-
nications Comwmission issned 2 notice
of proposed rulemaking which proposed
to fundamentally change the way in
which paging systems are licensed. The
FCC adopted a freeze on the filing of
paging applications. which imme-
diately brought about many harmful
effects. 1 promptly expressed my cob-
cerns to the FCC abont its actions and
asked Chairman Hundt to do some-
thing about the freeze in 3 letter dated
Mareh, 15, 1996

I am glad to say that on April 2,
1996. the FCC izsued an order dem-
onstrating it had listened teo my con-
cerns and the copoerns of the industry
with regard to the paging Ireeze. The
FCC has modified the £reegze 3o that ex-
isting paging carriers can apply Lo ex-
pand their systems by putting trans-
mitters within 40 miles of stations they
already are operating. so long as these
stations were licensed Dbefore tie
freeze. The FCC also has decided
against retroactively asapplying the
fresze and will now process all applics-
tlons which were filed before the Fed-
reary & freese date.

These are two very important steps
towards mitigating the harmful impsct
of the freeze. and I wish to congratu-
late the FCC on its response. However,
it Das come To my attantion there are
some significant shortcomings in the
mechanics of the new rules. Witk
minor clarifications. the FCC oonld
elimipate these shortoomings.

In particnlar, the industry believes—
and several Members of Congress
agree—75 miles would be a more Appro-
priste zone of expansion as opposed to
40 miles. The increased distance wonld
allow existing Daging Dusinesses to ac-
commodate their customers imme-
diate needs and respond TO new re-
Quests for paging service as factories.
hospitals. and neighborboods are con-
structed and the need for paging cov-
erage expands.

Paging commanies should be allowsd
to apply for new transmitters within 75
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miles Of any tranmmitter which has
been licensed or which will be liosnsed
based o AD application filed before the
freese. The point is. many expansion
proposals were filed DY paging compe-
nies more than 1 ysar 280, and have
been delayed xt the FCC. These appli-
catioas reflect expansions that were
needed months ago. Indesd. theee car-
Tiers nOow are receiving reguests far fur
ther expansions. If we limit paging
commpanies to 3 zone 40 miles from
transmitiers alresdy licensed sad oper-
ating, the only expansion they may be
able to achieve would de adding those
locations for which they appliet last
yeoar. Additional coverage needs in the
coming months will £o unmet.

Another prodlem is created by the
FCC's proposal to allow anyone to file
2 competing application aguinst the
exXpaAnsion proposals of existing car-
Tiers. The FCC has defended the freeze
as 2 mechanism to prevent filing by
speculators and application mills.
many of which use the applicatior
process To defraud consumers out of
their life savings. This is 3 worthy
goal. However, the new rule contains
an ironic twist. If anyone can file 2
competing application against an ex-
isting paging carrier's expansion, spec-
ulation and frandulent filings will be
encouraged. The application mills that
currently are not able to file applica-
tions will now taxrget each and every
expansior proposal, bsoause it will De
their only opportanity Uo practice
their unholy trade. This will allow con-
tinned consumer fraund. It also will pre-
vent dbone fide paging companies {rom
expanding their coverage. since any ex-
pansion proposal which is {iled against
will be beld in abeyance and probably
dizgmissed. This result wounld gullity the
good wark of the FCC in modifying the
freese. ] strongly suspect it is an unin-
tended result.

To prevent this anomalous result,
the FCC can make minor adjustments
to its freeze modification order: First.
allowing a T5-mfile expansion zone; sec-
opd, allowing the expansion sites to de
established within 75 miles of any
trapgmitier granted from an applica-
uon filed before the freese; and third,
lUmiting competing applicants. to other
carriers

It is vital the FCC take steps to miti-
gate the harmful effects of the freese.
‘The paging industry providss service to
over M milion subscribers. Industry
members have been emocoursged to
make considerabdble investments to im-
Frove their services, and have relied in
good faith on the FOC's published regu-
lations. Paging services are designed to
serve the needs of incressingly mobile
customers. To be competitive. these
businessss need to provide their service
To the customers where and when they
Deed it. If 3 paging service cannot re-
spond to the needs of its existing and
poteniial customers, it will not survive
in this extremely competitive industry.

m:muhonmm
logical advances in what can be com-
municated over a pager. No longer is a

May 1, 1996

pager some simple little box that beeps
to let you kmow you should aall your
oflice. Today's pagess are vehicles for
communicating written messages. For
example, pews orgasizations like Reu-
ters now offer periodic summaries of
breaking mews stories through pagers.
Pagers alsc provide oost-efficient
mesns of communicating within large
factory complexes. Additionslly., we
must not forget the lifesaving <op-
tribution these services make when
used Dy 4oCtors. ambdulance crews, and
eritically ill patients, to summon as-
sistanoe in the event of an emergency.

The bottom liné, Mr. President, is
that this technology mus: dbe allowed
to grow. That was the basis for my let-
ter in March. At the same time. the
process must not be 50 full of loopholes
as to allow the unscrupuious to benefit
2t the expense of consumers. That is
the challenge faced by the FCC. It has
begun meeating the challenge dy modi-
fying its freese on r.hefiliu:ofm
applicants. The flaws in its initial pro-
posal should prove easy 10 address. As
chairman of the Senste Committee on
Commerce. Science. and Transpor-
tation. I stand realy %o help this proc-
es5 in any rea;scnzble manner.

THE VERY BAD DEBT BOXSCORE

Mr. EELMS. Mr. President. 4 years
250 when 1 cormmenced these daily re-
POTrTsS to the Senmate it was my puarpose
T0 maXe 2 matter of daily record the
exact Federal debt as of the close of
business the previous day.

In that first report. Fedruary 27, 1992,
the Federal debt the previous day stood
at $3,325.891.283,066.30. as of the close of
business. The point is. the Federal debds
has gince shot further into the strato-
sphere.

As of yesterday at the close of busi-
ness. & Total of $1.276.157.534.167.42 has
been added to the Federal dedt since
February 26. 1982, meaning that as of
the close of business yesterday. Tues-
day, April 30, 1996. the Federal dedt
stood at 35.102,048.827.24.2. O a per
capita bagis. every man, woman, and
child in America owes $19.271.23 as his
or her share of the Federal debdt.

TRIBUTE TO VICE ADMIRAL JOHN
BULRELEY

Mr. WARNEP. Mr. President. 1 nu
today to recognize the dedication. pudb-
lic service and patriotisin that personi-
fied the life of Vice Admiral John Dun-
can Bulkeley, USN. Admiral Bulkeley,
who passed away on April 6, was ope of
the most highly decoratad combet vet-
erans of World War I, and served near-
1y 60 years of active duty during his ca-
reer.

A pative of New York City. Adwmiral
Eulkeley entered the U.S. Navy after
egradoating from the Naval Academy at
Anpapolis, and was comrmissioned in
March of 194. He began his Navy ca-
reer as & junior watch officer aboard
the cruiser /ndiancpolis. He then spent
time orn the carrier Seratoga and as an
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Mobilfone
PowerPage, Inc.
Radio Electronic Products Corp.
RETCOM, Inc.
Westlink Licensee Corporation

Timothy E. Welch, Esq.

Hill & Weilch

1330 New Hampshire Avenue, N.W.

Suite 113

Washington, D.C. 20036

For: Amery Telephone Company, Inc.
ATS Mobile Telephone, inc.
B & B Beepers
Baker’'s Elec. & Communications
Baldwin Telecom, Inc.
Benkelman Telephone Company
Chequamegon Telephone Co-op
Communications Sales & Service
HE! Communications, Inc.
Mashell Connect, Inc.
Metamora Telephone Company
Mobilfone Service, Inc.
Paging Associates, Inc.
Pigeon Telephone Company, inc.
Porter Communications, Inc.
Karl A. Rinker d/b/a Rinkers

Communications
Supercom, Inc.
Wauneta Telephone Company
Wilkinson County Telephone
Company, inc.
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